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of Issue

out of Order-In-Origina1 No. CGST/WT07/HG/985/2022-23 datedAris:

27.3.2023 passed by The Assistant Commissioner, COST Division-VII
Ahmedabad North

e$tta©af@rqrqGhqar /
RD I Name and Address of the

Appellant

Swar Recording Studio
Prop. Amit Vinodchandra Vaishnav, E-102
Anurag Residency Near Madhav Mandir
Memnagaring
Ahmedabad - 380052

a{ aIM lw wit@whl + &HaIg GnVq @rare ut qT !a win b vfa VqTfRlfR;fIt
Rai' =Tq Haq &ffil©Ta @t&FftaaqagiftW3MW gw @TV©mi,§HTfbq8 .nh
#RF©avFar el

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

vrTa w@rl Tr Sqft eM GRim:-

Revision application to Government of India:

(D ml a,gTn q@ aftHhm, 1994 dt vm Wedqt+©aTU w wwf bqf\gwM gnr
qB aq-wa bvqq ww b &tofu Idlerar GITerr GRIts 1Ifhq, vita ©t©R, ®©qxmq, lra@
Rvrr, da:qfqa, dtq+db wgn, €+Kwf, q{fidt: rroo01 Vt#tqTqt afM :-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of
Section-35 ibid : -

(@) qfaqUq8TTf+bWdqaqqgt§Tfq©R wi8fbdtwwrRqaq@H©TqgqfbMt
wwrn8®k wwrnqq©8qT8sqqBfq, nf## wwrnq”wRg'n}3FM®w#
qqfbrft v&srrR+dqadtgfhT barns{dI

In case of any loss of goods where the loss occur in transit from a factory to a

warehouse or to another factory or from one warehouse to another during the course
n storage whether in a factory or in a

sH)#======:?“-“--’ze?ii



( aI) yRabjT®WITyquM+fh%aqr@wqvm&nRHTulq3whTq@BaRn
WiWT©tBl@&ft&#qfidqqt'ma$qTWfhtRrTyqr llM$RqFlad}I -

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

Fr) qRW@TTmqf&qfBq wta&©®(+mqUFn©t)fhlfefhwTrqrqmdl

In case of goods exported outside India export to Nepal or Bhutan2 without
payment of duty.

Ww =ilr ;JUn:P;nrl:TH:E;HugH;
1998 ErrTr 109 ZRTfRqqafbIT qq§tl

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such

order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) ml winn Wr (aNte) f+rqTqdt, 200rbfhm 9 b &Mfa fBfIEEwnti©r lq-8 q
qtgfhif8,©f§uwanbgf8 wim $fqafa+i©+dhvr€ hdd+u,Ida&®3Ma&qjwql
a-a gthjt & vr-r dBa adm fha qm qfhl agb wry RgTaT §'bT wr did b doit ,all
35-{qfitne=$t&vTambnqa&wrqaGm-6 qmnq#vR aga a{I

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be

accompanied by two copies each of the OIC) and Order-In-Appeal. It should also be

accompanied by . a copy of TR-6 Challan evidencing payment of prescribed fee as

prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) RMlq 1ITem. b mv qd daT @q w aTa nd qT aM @r dat wa 200/-. $tri
yTTaT7dt <TqGhqdfHaWW pvmat@rqr§tarooo/-#ttMyTTaqq#qnJl

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs. 1,000/- where the amount involved
is more than Rupees One Lac.

qft;aq@ &<haqrqqq@qd+a vrwfttfhaRHf€mwr & vfR aNte:-
Appeal to Custom, EXcise, & Service Tax Appellate Tribunal.

(1) h#kra©raqq@ afbfhrlt 1944 dt ww 35-dt/35-$# dM:-
Under Section 35B/ 358> of CEA, 1944 an appeal lies to :-

(2) @afilf®aqf®€qqaTUq®H baera$twtta,wftat#wdqqkrBlm, WI
aMrQq ql@ Td 8qT@ WitdhqmTfb©WI (fIIeR dt M 8ih=fttB@t w§TRT©Ri 2-' vrer,
qgqTdt tran Gma, fhIt&grIt, a@rRTqT€-380004 1

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2"dfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form
EA-3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be

accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and' Rs.10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.



(3) q{Bquwiagvf qgartd@lWTBqdaT}ntua©qgGitqw&f@$t©vi!'Tan
Irt€qu#l8fha qm afM qa aq b§t8€v:afbfh@qftqMg@+bfhvqqjf®HB
qLiFqjly qlqIFq+ quI ®tv@&nitaq bdhwyn@tq® aTMfbWqTaie I

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) nq@q@afWw r970 qq !jqIfifa dt usqP -liT dafalRqff\6fbv a]aHam
af8qqqwaTjqqqTf@lfilbknyTfD©TOb aT& B-+ gM #tu©qfhnv6.50 Bevr
qrqr©qq@f2©zmn Tta'nM I

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) qq GiFtridfiTaquat®tfhiwr@qqafbMdt aiR dt wm aT@f§afhaqm}qt
dh8q,q WlaRrHq@qd8gT@ wftdhRmfiMwr wW fhiq, 1982 8fqfBa el

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) dk:q@, $<ha©reqq@qa8qTWWftdhqmTf€MW (f+Mq qb9fRwttnti7
BIRd $@dajI#T (D,m,nd) veda (P,nalty) MT 10% if WRatH UWel?Tatfb, afQ©WT

qj grIT 10 M&SWIVel (Section 35 F of the Central Excise Act, 1944, Section 83 &
Section 86 of the Finance Act, 1994)

bdBr mIKE@ eh8qT©T&3iM, qTfim#T@#ldt ltM (Duty D,mar,decl) I

(31) dg(Secti,n) lID&a§dfRqRaITf%;
(32) fitqq©d8qa?#fBeq#ITfIIq;
(33) +iBe&ftefhBiFhfhm6&a6dbrnfhl

=WIgqq 'df&awfta’ $ %aqjqql#tqaqqv wit@ af©a mgbf,w ®'qfqq
hq wr iI

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C

(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:

(xxxi) amount determined under Section 11 D;
(xxxii) amount of erroneous Cenvat Credit taken;
(xxxiii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) qa Gniwb vf& wta VTfb©wr & !tqar qdq@ q'mumq@gfBqTfBe§t at VFr
fbp TTVB@br0% yTmT w ehud$qa®gfBqifla§taqws br0% yTTaRn#tvr
wd I

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute,
or penalty, where penalty alone is in dispute.”
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F. No. GAPPL/COM/STP/4400/2023

nitfhr31aqr / ORD8R-IN-APPEAL

The present appeal has been filed by M/s Swar Recording Studio, Prop-

Amit Vinodchandra Vaishnav, E-102, Anurag Residency, Nr. Manav Mandir,

Memnagar, Ahmedabad – 380052 {address mentioned in oiO – B-13, Nandanbag

Shopping Centre, Bhimjipura, Vadaj, Ahmedabad – 380027} (hereinafter referred

to as ' the appellant ’) against Order in Original No. CGST/WT07/HG/985/2022-23

dated 27.03.2023 [hereinafter referred to as ' impugned _ order’] passed by the

Assistant Commissioner, CGST & CEx, Division-VII, Ahmedabad North

Commissionerate [hereinafter refUTed to as ' adjudicating authority’\.

2. Briefly stated, the facts of the case are that the appellant were holding

Service Tax Registration No. AASPV6526EST001 and engaged in the business of

providing taxable services. As per the information received from the Income Tax

department discrepancies were observed in the total income declared by the

appellant in their Income Tax Retuln (ITR) when compared with Service Tax

Returns (ST-3) filed by them for the period F. Y. 2015-16. Accordingly, in order

to verify, letter dated 07.10.2020 was issued to the appellant calling for the details

of services provided during the period. The appellant did not submit any reply.

Further, the jurisdictional officer considering the services provided by the

appellant as taxable determined the Service Tax liability for the F. Y. 2015-16 on

the basis of differential value of 'Sales of Services’ under Sales/Gross Receipts

from Services (Value from ITR) or “Total amount paid/credited under Section

194C=, 1941, 194H & 194J of Income Tax Act, 1961” shown in the ITR and

Taxable Value shown in ST-3 retulb for the relevant period as per details below :

Sr. I Period

No. 1 (F.Y.)

Differential Taxable Rate of
Value as per Income Tax I Serviee Tax
Data (in Rs.) incl. Cess

Service Tax
liability to be

demanded (in
Rs

1 14,78,500/. 14.5% ml

3. The appellant was ' issued Show Cause Notice No. CGST/AR-IV/Div-

VII/A’BAD-NORTH/TPD-Regd./1 12/20-21 dated 23.12.2020 (in short SCN)

proposing to demand and recover Service Tax amounting to Rs.2,14,383/- under

proviso to Section 73 of Finance Act, 1994 along with interest under Section 75 of

th, A,t. Th, SCN ,1„ p„p,„d imp„id,. ,f p@a;bQecdon 77(1)(c),

}:(Iii);iII) F O

.v . //
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F. No. GAPPL/COM/STP/4400/2023

Section 77(2) and Section 78 of the Finance Act, 1994. It was also proposed that

Selvice Tax liability not paid during the F.Y. 2016-17 to 2017-18 (upto June

2017), ascel+ained in Rlture due to non-availability of pertaining data.

/PX

.::Cf *} ';; i}:i;;': :

4. The S(_'N was adjudicated ex-parte vide the impugned order wherein :

B Service Tax demand of Rs.2,14,383/- was confirmed under Section 73(1) of

the Finance Act, 1994 along with interest under Section 75 of the Finance

Act, 1994.

8 Penalty of Rs.1,000/- was imposed under Section 77(1)(a) & Section

77(1)(c) of the Finance Act, 1994.

e Penalty of Rs. 1,000/- was imposed under Section 77(2) of the Finance Act,

1994.

o Penalty of Rs.2,14,383/- was imposed under Section 78 of the Finance

Act, 1994 with option for reduced penalty in terms of clause (ii).

5. Aggrieved by the impugned order, the appellant has preferred this appeal on

following grounds:

> The appellant is doing business of music live shows, garba program and

recordings as an artist for garba and other folk songs and have earbed

Rs.14,78,500/- (Recording Income – Rs.8,74,500/- & Live Singing Income

– Rs.6,04,500/-) during the F.Y. 2015-16.

> They submitted that their singing income of Rs.6,04,500/- as an artist by

way of performance in folk or classical alt forms of (i) music, or (ii) dance,

or (iii) theatre, (if the consideration charged for such performance is not

more than one lakh) is exempted under under Sr. No. 16 of notification

25/2012 and the Recording Income – Rs.8,74,500/- is below the 10 Lacs,

hence, not taxable under service tax.

6. Personal Hearing in the case was held on 12.01.2024. Shri Dinesh A. Rathi

(Advocate) and shri Amit Vaishnav (the appellant), appeared for personal hearing.

They do music live shows, program and recordings as artist for garba and other

folk songs. The same is exempted under Sr. No. 16 of notification 25/2012. In no

case, they have received the charge of mo]

event. Further, they requested for one wee]

kh rupees in individual

Iditiona1 docunrents

Page 5
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F. No. GAPPL/COIVI/STP/4400/2023

6. 1 Subsequently, the appellant submitted sample invoices for studio recording

and live signing music and P&l A/c, Balance Sheet, ITR for the previous

financial year.

7. 1 have carefully gone through the facts of the case, submissions made in the

Appeal Memorandum, oral submissions made during personal hearing and the

facts available on records. The issue before me for decision in the present appeal is

whether the demand for Service Tax amounting to Rs.2, 14,383/- confirmed along

with interest and penalties vide the impugned order in the facts and circumstances

of the case, is legal and proper or otherwise. The demand pertains to the period

F.Y. 2015-16.

8. 1 find that the appellant was registered with service tax department, however

the SCN was issued merely on the income tax data without any verification and it

has been recorded at Para 17 of the impugned order that the opportunity of

personal hearing was granted, but the appellant had neither Bled defense

submission nor availed of the opportunity of personal hearing. Thereafter, the case

was adjudicated ex-parte by the adjudicating authority.

9. Upon verification of the documents submitted by the appellant, I find that

the appellant is a singer and engaged in the activity of live music program/show

for garba & dandiya in various occasions and recording song in studio. They have

earned Rs.14,78,500/- (Rs.8,74,500/- from Recording Song in Studio +

Rs.6,04,500/- from Live Singing show/program) during the F. Y. 2015-16. They

have claimed that their income from live signing show merits exemption in terms

of mega exemption Notification No. 25/2012-Service Tax dated 20.06.2012 and

the income from recording song in studio remains below to the threshold

exemption limit of Rs.10 Lakhs in turns of Notification No.33/2012-ST. In

support of their claim, they submitted sample copies of invoice, sales ledger, P&l

A/c, Balance Sheet, ITR, Form 26AS for the F.Y. 2014-15 & F.Y. 2015-16.

9.1 As contended by the appellant, I also find that the income of Rs.6,04,500/-

received from Live Singing show/program is exempted from Service Tax in terms

of mega exemption Notification No. 25/2012-Sgybe Tax dated 20.06.2012.

:::'’""''”;"”"“;.:i.
#



F. No. GAPPL/COM/STP/4400/2023

16. Services by a performing artist infolk or classical art forms of (i) music, or (ii) dance,

or (M) theatre, excluding seryjces.provided by such artist as a brand ambassador ,

9.2 Now the issue to be decided in the case is grant of benefit of threshold

exemption to the appellant in terms of Notification No. 33/2012-ST dated

20.06.2012 for the remaining income of Rs.8,74,500/- received from recording

song in studio. In this matter, I find that the benefit of threshold exemption is

available to the appellant since the total taxable value of service provided during

the Financial Year 2014-15 was Rs.8,13,550/- which remained below to the

threshold exemption limit. The relevant portion of the notification is reproduced

below :

Goverrinreytt of India
Ministry of Finance

(Department of Revenue)
Notification No. 33/2012 - Service Tax

New Dead, the 20th June, 2012
G. S.R. (E).- in exercise of the powers conferred by sub-section V) of section 93 of the
Finance Act, 1994 (32 of 1994) (hereinafter referred to as the said Finance Act), and in
supersession of the Government of India in the Ministry of Finance (Department of
Revenue) notification No. 6/2005-Service Tax, dated the 1 st March, 2005, published in the
Gazette of India, Extraordinary, Part II, Section 3, Sub-section V), vide G.S.R. number
140(E), dated the 1 st March, 2005, except as respects things done or omitted to be done
before such supersession, the Central Government, being satisfied that it is necessary in
the public interest so to do, hereby exempts taxable services of aggregate value not
exceeding ten lakh rupees in any financial year from the whole of the service tax leviable
thereon under section 66B of the said Finance Act:

Provided that nothing contained in this notification shall apply to,-
(i) taxable services provided by a person under a brand name or trade name, whether
registered or not, of another person; or

(ii) such value of taxable services in respect of which service tax shaH be paid by such
person and in such manner as specified under sub-section (2) of section 68 of the said
Finance Act read with Service Tax Rules,1994.

2. The exemption contained in this notification shall apply subject to the following
conditions, namely:-
a) the provider of taxable service has the option not to avail the exemption contained in this
notification and pay service tax on the taxable services provided by him and such option*
once exercised in a financiat year, shall not be withdrawn during the remaining part of such
financial year;
V) the provider of taxable service shall not avail the CENVAT credit of service tax paid on
any input services, under rule 3 or rule 13 of the CENVAT Credit Rules, 2004 (herein after
referred to as the said rules), used for providing the said taxable service1 for which
exemption from payment of service tax under this notification is availed of;
(iii)the provider of taxable service shall not avail the CENVAT credit under rule 3 of the said
IUles, on capital goods received, during the period in which the service provider avails
exemption from payment of service tax under this notification;
(iv) the provider of taxable service shall avail the CENVAT credit only on such inputs or
input services received, on or after the date on which the service provider starts paying
service tax, and used for the provision of taxable services for which service tax is payable;
(v) the provider of taxable service who starts avaiiing exemption under this notiHca don shall
be required to pay an amount equivalent to the CENVAT credit taken by him, if any, in
respect of such inputs lying in stock or in process on the date on which the provider of
taxable service starts availing exemption under this notification’,
(vi) the balance of CENVAT credit lying unutitised in the account df the taxable service
provider after deducting the amount referred to in
(v), if any, shall not be utilised in terms of provision
rules and shaH lapse on the day such service provider starts availing
this notification:

sub-paragraph
under sub-rule f41 of rule 3 of the said

under
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F. No. GAPPL/COM/STP/440C)/2023

(vii) where a taxable service provider provides one or more taxable services from one or
more premises, the exemption under this notification shall apply to the aggregate value of
an such taxable services and from all such premises and not separately for each premises
or each services; and
(viii) the aggregate value of taxable services rendered by a provider of taxable service from
one or more premises. does not exceed ten lakh rupees in the preceding financial year.

(B) "aggregate value" means the sum total of value of taxable services charged in the first
consecutive invoices issued during a financial year but does not include value charged in
invoices issued towards such services which are exempt from whole of service tax ieviable
thereon under section 66B of the said Finance Act under any other notification."

Examining the above legal provisions with the facts of the case, I find that the

appellants are eligible for the benefit of the exemption on the income received

from recording song in studio by virtue of the above provision.

10. In view of the above findings and discussions, I hold that the appellant is

eligible for exemption from Service Tax and the demand of Service Tax

amounting to Rs.2,14,383/- confirmed vide impugned order is not sustainable

legally and is liable to be set aside. As the demand of Service Tax is unsustainable,

the question of interest and penalty does not arise.

11. Accordingly, the impugned order is set aside and the appeal filed by the

appellant is allowed.

12. wftvqatna@##tTT{wft©mfMTu©RtH©ft%+f#nvrTrel
The appeal filed by the appellant stands disposed of in above terms.

3„q,a(3-It.I)
D,t,d, @F,b,„„y, 2024qC'IInd/Att,,ted :

MgtFT?
atR@@ ( eMm)
ddRHa, aFqqT©Tq

BY REGD/SPEED POST A/D

To,

M/s Swar Recording Studio,

Prop- Amit Vinodchandra Vaishnav,
E-102, Anurag Residency,
Nr. ]Vlanav Mandir, Memnagar,
Ahmedabad – 380052
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Copy to :

The Principal Chief Commissioner, CGST and Central Excise, Ahmedabad.

The Commissioner, CGST and Central Excise, Ahmedabad North.

The Assistant Commissioner, CGST & CEX, Division - VII, Ahmedabad

Noah Commissionerate.

The Superintendent (Systems), CGST, Appeals, Ahmedabad,

publication of OIA on website.

5. Guard file

}fPA File.

1.

2.

3.

4. for
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